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DECI SI ON

This case is before the Public Enploynent Rel ations Board
(Board) on appeal by the Charging Party of the Board agent's
partial dism ssal, attached hereto, of certain portions of his
charges alleging that the R verside Unified School District
vi ol ated section 3543.5(a), (b), (c) and (d) of the Educati onal
Enpl oynent Rel ations Act (Governnent Code section 3540 et
seq.).!

W have reviewed the Board agent's partial dismssal and,
finding it free fromprejudicial error, adopt it as the

Deci sion of the Board itself.

on April 10, 1985, the Board's regional attorney issued
a conplaint in the instant case wherein she found that certain
al l egations contained in the charge established a prima facie
vi ol ati on of Governnent Code section 3543.5(a).



ORDER

Charging Party's appeal of the partial dismssal is hereby

DENI ED.

By the BOARD



STATE Of CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

LOS ANGELES REGIONAL OFFICE
3470 WILSHIRE BLVD., SUITE 1001

LOS ANGELES, CALIFORNIA 90010
(213) 736-3127

April 10, 1985

Tony Petrich
24536 Vandenberg Drive
Sunnynead, California 92388

Re: LA-CE-2130, Tony Petrich v. Riverside Unified Schoo
District PARTI z:rf DI SMSSAL CF UNFATR PRACTT CE CHARGE -
Dear M. Petrich:

The above-referenced charge and first amended charge allege
that the R verside Unified School District has violated
Gover nment Code section 3543.5(a), (b) and (c) of the
Educati onal Enpl oynent Rel ations Act (EERA) as foll ows:

1. An alleged derogatory docunent by Principal
Dr. Mary Ann Sund purporting to sunmarize a conference
with Tony Petrich and placed in his personnel file on
or about August 22, 1985 was a reprisal because of his
exercise of rights guaranteed by the EERA, in
vi ol ation of section 3543.5(a).

2. Acorrection nmeno by Dr. Sund, erroneously dated
January 8, 1984 and placed in the personnel file of
M. Petrich, noting his alleged refusal to follow
certain instructions regarding the renoval of |eaves
on the school grounds, was a reprisal because of his
exercise of rights guaranteed by the EERA, in

vi ol ation of section 3543.5(a).

3. Aletter to M. Petrich from Assi stant
Superintendent Frank C. Tucker dated January 8, 1985,
advising himthat Dr. Sund could not accept his gift

of a hubcap was a reprisal because of his exercise of
rights guaranteed by the EERA, in violation of section
3543.5(a).

4. Dr. Sund denied M. Petrich's right to
representation at a pre-disciplinary neeting held on
January 14, 1985, because Dr. Sund expressed her
unhappi ness regarding the anount of tinme needed for
him to arrange union representation for the neeting,
inviolation of section 3543.5(a), (b), (c) and (d).
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5. A menorandumto M. Petrich fromDr. Sund dated
January 17, 1985 and placed in his personnel file,
purporting to describe the pre-disciplinary neeting,
wherein Dr. Sund noted that, "You stated that you

t hought you would have to file a grievance as a result
of [her] error" in dating the January 8, 1985 neno was
a reprisal taken because of his exercise of rights
guaranteed by the EERA, in violation of section
3543.5(a).

6. Dr. Sund' s recommendation that M. Petrich be
dism ssed as a result of the January 8 neeting,
menorialized in the January 17 nmenorandum was a
reprisal taken because of his exercise of rights
guaranteed by the EERA, in violation of section
3543.5(a).

7. A January 30, 1985 letter to M. Petrich from
M. Tucker, placed in his personnel file and sent to

Payrol I, advising himthat his pay wll be
automatically docked for any day he is absent from
wor k because of illness between February 8 and June

30, 1985 unless he provides witten verification
signed by a physician, is a reprisal taken because of
hi s exercise of rights guaranteed by the EERA, in
viol ati on of section 3543.5(a).

8. The January 30, 1985 letter described in paragraph
7 above was a unilateral change of a collective
bar gai ni ng agreenent in violation of section 3543.5(c).

9. Dr. Sund's insistence that the grievance regarding
contractual guidelines for the placenent of alleged
derogatory materials in personnel files be schedul ed
at 3:15 p.m on February 12, 1985, and at no other
time, was a denial of rights guaranteed by the EERA
in violation of section 3543.5(a).

| indicated to you in ny letter dated February 26, 1985 that
certain allegations contained in the charge did not state a
prima facie case. The letter is attached as Exhibit 1. You
were advised that if there were any factual inaccuracies or

addi tional facts which would correct the deficiencies explained
in that letter, you should anend the charge accordingly. You
were further advised that unless you anended these allegations
to state a prima facie case, or withdrew themprior to

March 11, 1985, they would be dism ssed. Thereafter, | allowed
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you two extensions of tinme, ultimately until March 28, 1985, to
anend the charge.

On March 25, 1985, you filed the first anmended charge. It
supplied facts relating to grievances filed pursuant to the
negoti ated contract and unfair practice charges filed with the
PERB, thus showi ng activity protected by the EERA. The first
anended charge also supplied facts indicating a possible nexus
bet ween your protected activities and the District's conduct
sunmari zed above.

A conpl aint based on the allegations alleged in paragraphs 2, 6
and 7 above is issuing sinmultaneously with this letter
di sm ssing the remaining allegations.

Facts and Di scussi on

My investigation based on a review of the charge and first
anended charge, and our conversations on February 7 and 11,
1985, revealed the follow ng facts.

M. Petrich has had a history of personnel issues with the

Ri verside Unified School District since 1983. In that year one
repri mnd was placed in his personnel file. In 1984, four nore
repri mands were placed in his personnel file, each concerning a
different issue. He filed responses to each of the

repri mands. Between Cctober 1 and Decenber 31, 1984, fourteen
different "derogatory" materials were placed in M. Petrich's
personnel file by Dr. Sund and M. Tucker.

In 1982, M. Petrich filed five grievances pursuant to the
grievance procedure negotiated between the District and his
exclusive representative, the California School Enployees
Associ ation, R verside Chapter #506. He also filed grievances
on Septenber 25, 1984, Novenber 13, 1984 and February 7, 1985
regarding the placenent of alleged derogatory materials in his
personnel file.

In 1984 M. Petrich filed two unfair practice charges agai nst
the District. The first charge was LA-CE-2097 filed on
Novenber 27, 1984, and a partial conplaint was issued. The
second charge was LA-CE-2112 filed on Decenber 26, 1984. In
1985, prior to this charge, he also filed charge LA-CE-2114 on
January 2, 1985.
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August 21, 1984 Pl acenent of Derogatory Material in Personnel

File

——

Oh o

enpl

Thi s
char
subj

r about August 22, 1984, Dr. Sund placed in the personnel
file of M. Petrich an alleged derogatory docunment purporting
to summarize a conference with himregarding his hours of

oyment .

allegation was initially raised in the first anended

ge filed March 25, 1985. Additionally, it is already the

ect of a separate unfair practice charge, Petrich v.

R verside Unified School District, LA-CE-2134, filed on

Febr

case LA-CE-2134,

char

Janu

uary 11, 1985. Because the issue will be fully treated in

ge.
ary 8, 1985 Hubcap Letter

M .

Petrich received the following letter dated January 8,

from Assi stant Superintendent Frank C. Tucker:

Dear Tony,

| amholding in ny office a new Toyota hubcap
which I amtold you gave to Dr. Sund as a repl acenent
for one she lost nonths ago. She could not accept
this gift because she is your supervisor. Please cone
take the hubcap after work any afternoon you find
convenient. M secretary will have it ready for you.

Dr. Sund told ne that when she tried to return it
you refused to take it back. This is why she sent it
to me. Please understand that supervisors cannot
accept gifts of any significant value from enpl oyees
whose work they evaluate. To do so might indicate to
ot her enpl oyees that gifts were expected, and if not
presented, the enpl oyee would receive an
unsatisfactory evaluation. Neither should an enpl oyee
of fer a supervisor a gift of significant val ue.
Ofering a gift cancreatean inplication that gifting
can purchase a satisfactory eval uation

Havi ng known you for several years, | believe you
offered the gift in good faith, and with no ulterior

the allegation is dismssed fromthe instant

1985
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motive. As a know edgeable man, | believe you nust
understand why Dr. Sund cannot accept a gift fromyou,,

Yours truly,

Frank C. Tucker
Assi st ant Superintendent, Personnel

This letter is a mld correction of poor judgnent denonstrated
by M. Petrich in giving a gift of significant value to a
supervisor. The letter does not concern M. Petrich's working
conditions. It does not contain a threat of reprisal or force
or prom se of benefit. R o Hondo Conmmunity College District
(5/19/80) PERB Decision No. 128. Thus, there is no harmto M.
Petrich's enployee rights under the EERA. Absent such harm
there exists no nexus between the enployer's conduct and the
exerci se of enployee rights, and this allegation is dism ssed.
Carl sbad Unified School District (1/30/79) PERB Decision No.
BY; Novato Uniiied school District (4/20/82) PERB Decision No.
210.

January 14, 1985 Pre-Disciplinary Meeting

M. Petrich received a correction nmeno fromDr. Sund,
erroneously dated January 8, 1985, noting his alleged refusal
to follow certain instructions regarding the renoval of |eaves
on the school grounds. The neno instructed M. Petrich to neet
with Dr. Sund at the earliest tine her secretary could arrange
an appointnent to discuss his actions and possible disciplinary
action.

Before the pre-disciplinary neeting Dr. Sund indicated to

M. Petrich that she did not wish to postpone the neeting to
al low California School Enployees Association representative,
M. Alan Aldrich, to attend. She thought it was nore
appropriate for another classified staff nenber, Ms. Barbara
Boettcher, to represent M. Petrich. Ms. Boettcher had
previously witten certain accusations against M. Petrich
which Dr. Sund docunented for his personnel file and M.
Petrich did not wish her to represent him

The pre-disciplinary neeting was held on January 14, 1985, four
wor kdays after the January 8 meno. M. Aldrich was present and
represented M. Petrich. Dr. Sund again expressed to M.
Petrich her displeasure at delaying the neeting so that he

m ght be represented by M. Aldrich.
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Under the EERA, enployees have the right to representation by
their exclusive representative at a pre-disciplinary neeting.
Ri o Hondo Community College District (1982) PERB Deci sion

No. 260. M. Petrich alleges that this right was denied
because Dr. Sund did not wish to delay the neeting four

wor kdays until his union representative was avail abl e,
conpl ai ned regardi ng the delay, and suggested that he use as a
representative another enployee whomhe did not trust. M.
Petrich feels that Dr. Sund shoul d have not expressed her
desire for an earlier neeting or attenpted to persuade himto
accept a different representative.

The fact remains that Dr. Sund did delay the pre-disciplinary
“meeting until M. Petrich's desired representative was able to
be present. In so doing, she did allowhimhis right to
representation. Additionally, she did not act unlawfully in
expressing her own desires. Representatives of an enployer nmay
express their opinions on enploynent matters so long as there
is no interference with the enpl oyee's exercise of rights under
the EERA. R o Hondo Comunity College D strict (5/19/80) PERB
Deci si on No. 128.

The facts as alleged do not indicate interference with M.
Petrich's rights, and therefore the enployer's actions
regarding the pre-disciplinary neeting did not violate section
3545.5(a). Because the enployer's actions did not violate
section 3543.5(a), they also did not violate section 3543.5(b),
(c) and (d). There was no denial of enployee organi zation

ri ghts guaranteed by EERA; no unil ateral change of an
established practice; and no dom nation of or interference with
an enpl oyee organi zati on.

January 17, 1985 Menorandum Regarding the Pre-Di sciplinary
Conf erence

A menorandumto M. Petrich fromDr. Sund dated January 17,
1985 and placed in his personnel file, purported to describe
the pre-disciplinary neeting held on January 14. In this
menor andum Dr. Sund wr ot e:

You pointed out that the date on the neno was
incorrect. It reads January 8, 1984. It should read
January 8, 1985. The error is a common, typographical
error at the beginning of a newyear. This nmeno is
not scheduled to be placed in your file until January
22, 1985. | will make the necessary correction before
it is placed in the personnel file.
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You stated that you thought you would have to file a
gri evance.

Dr. Sund's nenorandum does no nore than sunmarize what was said
at the pre-disciplinary conference. It is a statenent of

fact. On its face it does not constitute a reprisal or threat
of reprisal against M. Petrich and therefore the allegations
are dismssed. R o0 Hondo Comunity College District, supra
(5/19/80) PERB Decrsron No. 128.

January 30, 1985 Letter Regardi ng Pay Docks for Unauthorized
Absences

A January 30, 1985 letter to M. Petrich fromM . Tucker,
placed in his personnel file and sent to Payroll, advised him
that his pay will be automatically docked for any day he is
absent from work because of illness between February 8 and

June 30, 1985, unless he provides witten verification of the
illness signed by a physician. The letter indicates the action
is being taken because of excessive use of sick |eave between
July 1, 1984 and January 29, 1985.

The 1982-1985 coll ective bargaining agreenment for M. Petrich's
bargai ning unit between the Riverside Unified School D strict
and Riverside Chapter #506, affiliate of the California Schoo

Enpl oyees Associ ation, provides in Article XIIl on Leaves,
section 13. 3. 4:

A doctor's certificate or other proof of illness or
di sabling conditions nmay be required by the D strict
for any illness or disabling condition in which the

absence is five (5) days or nore or when the
classified enpl oyee has been inforned that
verification for future absences will be required.
Such verification statements may be required by the
District Personnel Ofice.

Article XIX on Disciplinary Action and D sm ssal Procedures,
section 19.0 provides:

The District may inpose discipline or dismssal on
per manent enpl oyees when the work performance or
behavi or of the enployee is such that prior verbal
and/or witten warnings by the imediate supervisor
have failed to result in a renediation of the

unsati sfactory performance or behavior. The D strict
may suspend with pay, suspend without pay, reduce
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enpl oyee's hours, dock pay for absence w thout
authority, or discipline enployees In other
appropriate manners to correct or renediate an

enpl oyee's unsatisfactory performance or behavi or.

The District nmay dism ss pernmanent bargaining unit

enpl oyees when the District has attenpted to renedi ate
unsati sfactory performance or behavior. (Enphasi s
added.)

Section 19.1 regarding the right to request a hearing provides:

A permanent enpl oyee has the right to request an
informal hearing with the inmediate supervisor prior
to disciplinary action and/or dismssal. |If
requested, such a hearing will be hel d.

Article XI X of the negotiated agreenent, concerning

Di sciplinary Action and Di sm ssal Procedures, quoted above,
specifically provides in section 19.0 that the District my
dock pay for absence w thout authority, subject to the

enpl oyee's right to request a hearing as provided in section
19.1. M. Tucker's January 30 letter warns M. Petrich that he
intends to exercise the District's prerogative to dock pay
absent a physician's verification in case of future illness.
The letter does not negate M. Petrich's right to request a
hearing pursuant to the contract. There has not to date been a
dock of pay prior to such a hearing. Therefore the enployer's
actions do not constitute a unilateral change of the terns and
conditions of the contract in violation of section 3543.5(c).

Inflexibility in Setting February 12, 1985 Gievance Conference

The first anended charge raises the new allegation that

Dr. Sund inflexibly insisted that the grievance conference
relating to a February 7, 1985 grievance be scheduled at 3:15
p.m on February 12, 1985, and at no other time. The grievance
related to guidelines under the contract for the placenent of

al | eged derogatory materials in personnel files. M. Petrich
alleges that this action denied his right to representation
under the EERA

The first amended charge al so notes that the conference was
hel d as schedul ed because M. Petrich was able to attend at

that date and tinme. For this reason, M. Petrich has failed to
show the enployer's conduct resulted in sonme harmto his

enpl oyee rights. Absent this elenent, there is no violation of
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section 3543.5(a) and this allegation is dismssed. Carlsbad
Uni fied School District, supra, and Novato Unified School
District, supra.

Ri ght to Appeal

Pursuant to Public Enploynent Rel ations Board regul ation
section 32635 (California Adm nistrative Code, title 8, part
I11), you nmay appeal the refusal to issue a conplaint
(dismssal) to the Board itself.

You may obtain a review of this dismssal of the charge by
filing an appeal to the Board itself within twenty (20)

cal endar days after service of this dism ssal (section
32635(a). To be tinely filed, the original and five (5) copies
of such appeal nust be actually received by the Board itself
before the close of business (5:00 p.m) on April 29, 1985, or
sent by telegraph or certified United States nmail postnarked

not |ater than April 26, 1985 (section 32135). The Board's
address is:

Publ i c Enpl oynent Rel ations Board
1031 18th Street
Sacranmento, CA 95814

If you file a tinely appeal of the refusal, any other party may
file with the Board an original and five (5) copies of a
statenent in opposition within twenty (20) cal endar days
follow ng the date of service of the appeal (section 32635(hb)).

Servi ce

Al'l docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding, and a "proof of
service" nust acconpany the docunent filed with the Board
itself. (See section 32140 for the required contents and a
sanple form) The docunents will be considered properly
"served" when personally delivered or deposited in the
first-class mail postage paid and properly addressed.

Ext ensi on of Tine

A request for an extension of tinme in which to file a docunent
with the Board itself nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the tine required for filing the docunent.
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The request nust indicate good cause for the position of each
ot her party regarding the extension and shall be acconpani ed by
proof of service of the request upon each party (section 32132).,

Fi nal Date

If no appeal is filed wwthin the specified tinme limts, the
dism ssal will becone final when the tine limts have expired.

Very truly yours,

Dennis Sullivan
General Counsel

" BarbaoTt St

Barbara T. Stuart
Regi onal Attorney

cc: Charles Field

BTS: dj m



STATE OF CALIFORNIA sorce oeumennn, Foremer

PUBLIC EMPLOYMENT RELATIONS BOARD

LOS ANGELES REGIONAL OFFICE
3470 WILSHIRE BLVD., SUITE 1001

LOS ANGELES, CALIFORNIA 90010
(213) 736-3127

February 26, 1985

Tony Petrich
24536 Vandenberg Drive

Sunnynead, California 92388

RE: LA-CE-2130, Tony Petrich v. R verside School District

Dear M. Petrich

The above-referenced charge alleges that the Riverside Unified
School District has violated Governnment Code section 3543.5(a),
(b) and (c) of the Educational Enploynent Relations Act (EERA)
as follows:

1. Acorrection neno by Principal Dr. Mary Ann Sund
dat ed January 8, 1984 and placed in your personnel
file noting your alleged refusal to follow certain
instructions regarding the renoval of |eaves on the
school grounds was a reprisal because of your exercise
of rights guaranteed by EERA, in violation of section
3543.5(a).

2. Aletter to you from Assistant Superintendent
Frank C. Tucker dated January 8, 1985, advising you
that Dr. Sund could not accept a gift of a hubcap was
a reprisal because of your exercise of rights
guaranteed by EERA, in violation of section 3543.5(a).

3. Dr. Sund denied your right to representation at a
pre-disciplinary neeting held on January 14, 1985,
because Dr. Sund expressed her unhappi ness regarding
t he amount of tine needed for you to arrange union
representation for the neeting, in violation of
section 3543.5(a), (b), (c) and (d).

4. A nenorandum to you from Dr. Sund dated

January 17, 1985, and placed in your personnel file,
purporting to describe the pre-disciplinary neeting,
wherein Dr. Sund noted that, "You stated that you

t hought you would have to file a grievance as a result
of [her] error” in dating the January 8, 1985 nenp was
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a reprisal taken because of your exercise of rights
guaranteed by EERA, in violation of section 3543.5(a).

5. The decision to dism ss you nenorialized in the
January 17, 1985 nenorandumwas a reprisal taken
because of your exercise of rights guaranteed by EERA,
in violation of section 3543.5(a).

6. A January 30, 1985 letter to you fromM . Tucker,
pl aced in your personnel file and sent to Payroll,

advi sing you that your pay wll be automatically
docked for any day you are absent from work because of
i1l ness between February 8 and June 30, 1985, unless
you provide witten verification signed by a

physician, is both a reprisal in violation of section
3543.5(a) and a unil ateral change of a collective
bargai ni ng agreenent in violation of section 3543.5(c).

Facts

My investigation based on a review of the charge and our
conversations on February 7 and 11, 1985, revealed the
follow ng facts.

You have had a history of personnel issues with the Riverside
Uni fied School District since 1983. In that year one reprinmand
was placed in your personnel file. 1In 1984, four nore

repri mands were placed in your personnel file, each concerning
a different issue. You filed responses to each of the

repri mands.

In 1982, you filed five grievances pursuant to the grievance
procedure negotiated between the District and your exclusive
representative, the California School Enpl oyees Associ ation,

Ri versi de Chapter #506. You also filed grievances on

Septenber 24, 1984, Novenber 13, 1984 and February 7, 1985
regardi ng the placenent of alleged derogatory materials in your
personnel file.

In 1984 you filed two unfair practice charges against the
District. The first charge was LA-CE-2097 filed on

Novenber 27, 1984, and a partial conplaint was issued. The
second charge was LA-CE-2112 filed on Decenber 26, 1984. In
1985, prior to this charge, you also filed charge LA-CE-2114 on
January 2, 1985.
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In 1985 you received a correction meno fromDr. Sund dated
January 8, 1984, noting your alleged refusal to follow certain
instructions regarding the renoval of |eaves on the school
grounds. The nmeno instructed you to neet with Dr. Sund at the
earliest time her secretary could arrange an appointnent to

di scuss your actions and possible disciplinary action. The
meno stated it would be placed in your personnel file.

You also received a letter from Assistant Superintendent Frank
C. Tucker dated January 8, 1985, advising you that Dr. Sund
could not accept a hubcap you had given her because supervisors
cannot accept gifts of any significant value from enpl oyees
whose work they eval uate.

Before the pre-disciplinary neeting Dr. Sund indicated to you
that she did not wish to postpone the neeting to all ow
California School Enployees Association representative,

M. Alan Aldrich, to attend. She thought it was nore
appropriate for another classified staff nmenber, Ms. Barbara
Boettcher, to represent you. Ms. Boettcher had previously
written certain accusations against you which Dr. Sund
docunented for your personnel file and you did not wish her to
represent you. At the pre-disciplinary neeting held on
January 14, 1985, four workdays after the January 8 neno,

Dr. Sund again expressed to you her displeasure at del aying the
nmeeting so that you mght be represented by M. Aldrich.

A menorandum to you from Dr. Sund dated January 17, 1985 and
pl aced in your personnel file, purported to describe the
pre-disciplinary neeting. In this nmenorandum Dr. Sund wr ot e:

You pointed out that the date on the nenmo was
incorrect. It reads January 8, 1984. It should read
January 8, 1985. The error is a common, typographical
error at the beginning of a newyear. This neno is
not scheduled to be placed in your file until January
22, 1985. | will nmake the necessary correction before
it is placed in the personnel file.

You stated that you thought you would have to file a
grievance.

The January 17, 1985 nenmp al so indicated that follow ng the
meeting Dr. Sund had consulted with M. Tucker and decided to
recommend that you be dism ssed from enploynent. To date you
have not been di sm ssed.
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A January 30, 1985 letter to you fromM . Tucker, placed in
your personnel file and sent to Payroll, advised you that your
pay wll be automatically docked for any day you are absent
fromwork because of illness between February 8 and June 30,
1985, wunless you provide witten verification of the illness
signed by a physician. The letter indicates the action is
bei ng taken because of excessive use of sick |eave between July
1, 1984 and January 29, 1985.

The 1982-1985 col |l ective bargai ning agreenent for your
bargaining unit between the Riverside Unified School District
and Riverside Chapter #506, affiliate of the California School
Enpl oyees Associ ation, provides in Article XIlIl on Leaves,
section 13. 3. 4:

A doctor's certificate or other proof of illness or

di sabling conditions may be required by the District for
any illness or disabling condition in which the absence is
five (5) days or nmore or when the classified enployee has
been inforned that verification for future absences wll be
required. Such verification statenments nay be required by
the District Personnel Ofice.

Article XI X on Disciplinary Action and Di sm ssal Procedures,
section 19.0 provides:

The District may inpose discipline or dismssal on
per mmnent enpl oyees when the work performance or
behavi or of the enployee is such that prior verbal
and/or witten warnings by the inmedi ate supervisor
have failed to result in a renediation of the

unsati sfactory performance or behavior. The District
may suspend with pay, suspend w thout pay, reduce
enpl oyee' s hours, dock pay for absence wi t hout
authority, or discrplirne enployees 1 n other
appropriate manners to correct or renediate an

enpl oyee' s unsati sfactory perfornmance or behavi or.
The District may dism ss pernmanent bargaining unit
enpl oyees when the District has attenpted to renediate
unsati sfactory performance or behavior. ( Enphasi s
added.)




LA- CE- 2130
February 26, 1985
Page 5

And section 19. 1:

Right to Request Hearing; A permanent enployee has
the right to request an informal hearing wth the

i medi ate supervisor prior to disciplinary action
and/or dismssal. |If requested, such a hearing wll
be hel d.

Section 19.6 sets forth the details of the hearing and provides
that the hearing officer's decision shall only be advisory and
"The decision of the Board of Education shall be final."

Reprisal |ssues

According to section 3543.5 of the EERA, it is unlawmful for a
public school enployer to:

| npose or threaten to inpose reprisals on enployees,
to discrimnate or threaten to discrimnate against
enpl oyees, or otherwise to interfere with, restrain,
or coerce enployees because of their exercise of
rights guaranteed by this chapter.

To establish a violation of section 3543.5(a), a charging party
must show that (1) an enpl oyee has exercised rights under the
EERA, (2) the enployer had know edge of the exercise of those
rights, and (3) the enployer inposed or threatened to inpose
reprisals, discrimnated or threatened to discrimnate, or
otherwise interfered with, restrained or coerced the enpl oyee
because of his exercise of those rights. Novato Unified Schoo
District (4/30/82) PERB Decision No. 210; Carlsbad Unified
School District (1/30/79) PERB Decision Noo~ 89. Regardi ng
these elenments of proof, your charge fails to allege sufficient
facts show ng that you exercised rights under the EERA or
show ng that the District inposed reprisals because of your
exercise of such rights.

Wth the exception nentioned below, the charge as witten does
not allege facts indicating that you have engaged in conduct
protected by EERA because your activities concerned nmatters
solely of interest to yourself. The failure to clean up the

| eaves incident, hubcap gift and use of sick |eave involve only
your individual and personal relationship with the District.
Such conduct has not been considered "concerted activity" under
the National Labor Relations Act nor can it be construed to
constitute an "exercise of rights" protected by the EERA
Roadway Express, Inc. (1981) 257 NLRB No. 153, 108 LRRM 1085.
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The filing of grievances pursuant to the contract negoti ated
between the District and your exclusive representative, or the
filing of any unfair practice charges pursuant to the EERA are
protected activities. Fromour oral conversations it appears
that you did engage in such activity, but this nust be alleged
in the charge. The charge does allege that you sought to
exercise your rights to union representation at the
pre-di sci plinary conference held on January 14, 1985. However,
as discussed in the next paragraph, you nust show that the
District's subsequent conduct was taken because of your
exercise of these rights.

The charge as witten does not allege any facts indicating the
District acted agai nst you because of your filing of grievances
or unfair practice charges or other exercise of enployee
rights. You nust show nore than the nmere fact that you engaged
in protected activity in order to denonstrate the enployer's
unl awful notive. The timng of the enployer's conduct in
relation to protected activity is an inportant factor, but is
not alone sufficient to denonstrate a violation of the EERA.
Mor el and El enmentary School District (7/27/82) PERB Deci sion No.
ZZ7. __YOUu nust also denonstrate one or nore of the follow ng
additional factors: (1) the enployer's disparate treatnent of
ot her enpl oyees, (2) the enployer's departure from established
procedures and standards when dealing with you, (3) the

enpl oyer's inconsistent or contradictory justifications for its
actions, (4) the enployer's cursory investigation of your

al l eged m sconduct, (5) the enployer's failure to offer you
justification at the tinme it took action against you, or the

of fering of exaggerated, vague or anbi guous reasons, or (6) any
ot her facts which m ght denonstrate the enpl oyer's unl awf ul
notive. Novato Unified School District, supra; North

Sacr anment o-School~ D StTiTU (12720782 PERBDeTi sirom No. 264.

Absent factual allegations as described above detailing the
nature of your protected conduct and providing an inference of
t he enpl oyer's unlawful nmotive, the charge does not state a
prima facie case of a violation of section 3543.5(a).
Therefore, the allegations described in paragraphs 1, 2, 4 and
5 above nmay be di sm ssed.

Pre-Di sciplinary Meeting

Enpl oyees under the EERA have the right to representation by
their exclusive representative at a pre-disciplinary nmeeting.
Ri o Hondo Community College D strict (1982) PERB Deci sion

No. 260. You allege that this right was deni ed because
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Dr. Sund did not wish to delay the neeting four workdays unti
your union representative was avail able, conplained regarding
the delay, and suggested that you use as a representative

anot her enpl oyee whom you did not trust. You feel Dr. Sund
shoul d have not expressed her desire for an earlier neeting or
attenpted to persuade you to accept a different representative.

The fact remains that Dr. Sund did delay the pre-disciplinary
nmeeting until your desired representative was able to be

. present. In so doing, she did allowyou your right to
representation. Additionally, she did not act unlawfully in
expressing her own desires. Representatives of an enployer may
express their opinions on enploynent matters so long as there
is no interference with the enployee's exercise of rights under
EERA. Ri o Hondo Conmunity College District (5/19/80) PERB
Deci si on No. 128.

The facts as alleged do not rise to the level of interference
and therefore, the enployer's actions regarding the
pre-disciplinary neeting did not violate section 3545.5(a).
Because the enployer's actions alleged and described in

par agraph 3 above did not violate section 3543.5(a), they also
did not violate sections 3543.5(b), (c) and (d). There was no
deni al of enployee organization rights guaranteed by EERA;, no
uni | ateral change of Article XI X, section 19.1 of the

negoti ated contract; and no dom nation or interference with an
enpl oyee organi zati on.

Al | eged Pay Dock Unil ateral Change

Article XI X of the negotiated agreenment, concerning

Di sciplinary Action and Di sm ssal Procedures, quoted above,
specifically provides in section 19.0 that the district nay
dock pay for absence w thout authority, subject to the

enpl oyee's right to request a hearing as provided in section
19.1. M. Tucker's January 30 letter warns you that he intends
to exercise the District's prerogativeto dock pay absent a

physician's verification in case of future illness. The letter
does not negate your right to request a hearing pursuant to the
contract. There has not to date been a dock of pay prior to

such a hearing. Therefore the enployer's actions alleged and
described in paragraph 6 above did not constitute a unilateral
change of the terns and conditions of the contract in violation
of section 3543.5(c).
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Opportunity to Anend

For these reasons, the charge as presently witten does not
state a prima facie violation of the SEERA. If you feel that
there are facts which would require a different concl usion,

pl ease anend the charge accordingly. An anended charge shoul d
be prepared on a standard PERB unfair practice charge and
clearly | abeled First Amended Charge, contain all the facts and
al l egations you wish to make, and be signed under penalty of
perjury by the charging party. The anended charge nust be
served on the respondent and the original proof of service nust

be filed with PERB. If | do not receive an anended charge or
wi t hdrawal fromyou before March 11, 1985, | shall dismss your
charge. |If you have any questions on how to proceed, please

call me at (213) 736-3127.

Sincerely yours,

Barbara T. Stuart
Regi onal Attorney

BTS: dj m



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

TONY PETRI CH, )
)
Charging Party, )
) Case No. LA-CE-2130

V. )
)

RI VERSI DE UNI FI ED SCHOOL ) COVPLAI NT (Unfair - EERA)
DI STRI CT, )
Respondent . 3
)

It having been charged by the Charging Party that the
Respondent has engaged in certain unfair practices in violation
of California Governnment Code section 3543.5, the Ceneral
Counsel of the Public Enploynent Relations Board (PERB) on
behal f of the PERB, pursuant to California Governnment Code
sections 3541.3(h) and (i) and California Adm nistrative Code,
title 8, wpart 111, sections 32620(b)(6) and 32640, issues this
COVPLAI NT and al | eges:

1. The Respondent is a public school enployer within the
meani ng of Governnent Code section 3240.1 (k).

2. The Charging Party is an enployee within the'neaning
of Governnment Code section 3540.1(j).

3. The charge was filed with the PERB on February 4,
1985, and served on Respondent on February 4, 1985.

4. The first amended charge was filed with the PERB on

March 25, 1985, and served on Respondent on March 25, 1985.



5. Tony Petrion, at all relevant tines, was enployed as a
gardener for Respondent, and was a nenber of a bargaining unit
of classified enployees covered by a collective bargaining
agreenent between the California School Enployees Associ ation,
Chapter #506 and the Riverside Unified School District.

6. Pursuant to the collective bargai ning agreenment, M.
Petrich filed grievances on Septenber 25, 1984 and Novenber 13,
1984. '

7. M. Petrich filed unfair practice charges against the
District pursuant to Government Code section 3541.5. Charge
LA- CE- 2097 was filed on Novenber 27, 1984, and a parti al
conpl ai nt was issued. Charge LA-CE-2112 was filed on
Decenber 26, 1984. Charge LA-CE-2114 was filed on January 2,
1985.

8. A correction neno by Principal Dr. Mary Ann Sund,
erroneously dated January 8, 1984 and placed in the personnel
file of M. ﬁetrich, noted M. Petrich's alleged refusal to
follow certain instructions regarding the renoval of |eaves on
t he school grounds.

9. Dr. Sund recomended the dism ssal of M. Petrich
followng a pre-disciplinary neeting regarding the renoval of
| eaves incident, as nenorializedin her January 17, 1985

menorandumto M. Petrich.



10. A letter to M. Petrich fromM . Tucker dated
January 30, 1985, placed in his personnel file and sent to
Payrol |, advised himthat his pay wll be automatically docked
for any day he is absent from work because of illness between
February 8 and June 30, 1985 unless he provides witten
verification signed by a physician.

11. The actions described above in paragraphs 8, 9 and 10
were taken by Respondent because of M. Petrich's exercise of
rights described in paragraphs 6 and 7. By its conduct,
Respondent has viol ated Governnment Code section 3543.5(a).

12. The remaining allegations nmade in the charge are being
dism ssed by letter to issue sinultaneously with this

conplaint. Said letter is incorporated and attached herein.

DATED:  4/10/85 DENNIS M SULLI VAN
Ceneral Counsel

BY.

Barbara T. Stuart
Regi onal Attorney



